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STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT 

State/Territory: hew York 

LIENS andadjustments OR RECOVERIES 


1. 	 The S t a t e  usee the following process for determining that an 
institutionalized individual cannot reaeonablybe expected to be diecharged

from the medical institution and
return homer 


2. The following criteria are used for establishing that
a permanently
institutionalized individual' .  moxa or daughter provided c u e  a8 s p e c i f i d
under regulationsat 42 CFR S433.36(f):  

A son or daughter can establish that he or she has been providing care 
which permitted the individual to reside at home by submitting evidence 
that he or she made arrangetents or actively participated in arranging
for care, either directly or indirectly, full-tinre or  par t  t ime 

3. The State defines tho terms balm as follows: 
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STATE PLAN UNDER TITLE X I X  OF THE SOCIAL SECURITY ACT 

State/Territory: New York 

4 .  	 The State defines undue hardship as followe: Undue hardship must be determined 
on a c a s  by case basis. It includes (a) loss of a family farm or other 
family owned and operated business which is an incane-producing asset, and 
(b) other conpelling cases. 

7 *  	 The State Uses the followingcollection procedures (include specific
elements contained in the advance notice requirement themath& for 
applying for a waiver, hearing and appeal9 procedures a d frames 

involved : collection procedures TEFRA liens are fdagainst thehomesteads 


* 	 of permanently institutionalized individuals. Liens are also f i led  against
the estates of recipients who w e  permanently institutionalized or 55 years 
of age or older upon death. 
advance Notification: Languageon the application for Public Assistance, 
medical Assistance, food stamps, and Services now explains that a recovery m y  
be sought for MA paid from the sale of the home of the applicant (if 
institutionalized) or from his/her estate. The notification will also be 
placed in a pamphlet to be distributed at the time of application. 
waiver applications these are fi led as are any other disputed claims against 
estates through the State's Surrogate court, which has jurisdiction Over all 
matters related to estate settlements 

Appeals: A living recipient's appeal regarding a property lien 01: O t h e r  


recovery action may be made by a conference with the social services district 

and/or the standard f a i r  hearing process.

time frames actionsagainst the assets of livingrecipients are subject 

to timely notification requirments (at minimum ten days) . A decedent's 

assets m y  not be distributed until a t  least six months after the appoinment 

of an estate administrator. 
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1. It will be presumed that an individual will
nut return home if: 
(1) a person en- a skilled nursing or intermediate care facility; 
(2) a person isinitially admitted to acute care and is then 

transferredto an alternative level of care, pending placement in a 
residentialcare facility (RHCF) : or 

(3 )  a personwithout a cammi* spouse rennins inanacutecare 
hospital for more than six calmmonths 

me individualor hisper -ti- may submit meal statements 
providing evidence that she may masonably be expect& to return home 
contrary to the presumptionof permanent placement based on his/her
residence in a medical institution should thearguementthatthe 
placement is temporary be rejected by the social servicesdistrict, the 
client or his/her representative may appeal the decision through the 
fair hearing process. .c 

5. Notification: 


Advance notification of estab recoveries is provided Applicants are 
notified a t  the time of application that recoveries against their 
estates may be undertaken, 

whenassertingarecoveryagainst the estate of a deceased Medical 
Assistance (MA)recipient, the social services district must notify the 
estate’s representative in writing of the claim against the estate. 
?his notice s h a d  be served on the estate’s fiduciarywithin seven 
monthsofthe issuance of letters testamentary or letters of 
administration by the surrogate-. thesocialservicesdistrict 
should send the notice to the estate’sfiduciary by personal delivery, 
or by certifiedmail, return receipt requested, pursuant to 51803 of 
the SCPA. 

The notice sent by the social services district to the estate’s 
fiduciary should set forththe amount of theclaim, and must explain
that ifthe representativeasserts that the estate -cry would work 
an undue hardship upon the estate, the social services district may
consider waivingthe adjustmentor -9. The notice should advise 
that undue hardship may exist when:^ 

-	 the estate asset subject to recovery is the sole income 
producing asset of the beneficiaries, such as a family farmor 
family business, and income produced by the asset is limit&; 
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- the estate asset subject to recovery is a home of &estvalue; 

- there are other compelling circumstances 

The notice also should advise that undue hardship w i l l  not be faby 
the social services district where the hardship is the result of 
medicaid or estate planning methods involving divestiture of assets, or 
where the only hardship that a d result is the inability of any of the. . 
beneficiaries to maintain a preexisting life-style. 

waiving recoveries based on undue hardship: 

The estate fiduciary nust give prompt written notice to the social 
services district of its rejection of the claim in part or in -le 
together with an explanation of the basis for the undue hardship ( s e e  
51806 of the SCPA) . Upon rejection of claim by the fiduciary
baseuponundue hardship ifthesocialservicesdistrictdoesnotfind 
a basis for the undue hardship, it may object to the claim rejection in 
anaccountingproceedingorbypetitioningthesurrogatecourttodecide 
whethertheclaimshouldbepaid 

In an accounting proceeding, the social services district may file an 
objection to the fiduciary's account which rejects its claim based on 
undue hardship, and havethevalidityoftheclaimdeterminedbythe 
Surrogate on this basis. ( S e e  §1808 of the SCPA). The social. 
services district must filetheobjectiontotheaccountwithineight
days of receiving the fiduciary's notice of rejection based on undue 
hardship. (See 11808 of the SBA). If thefiduciary has any
affirmative defenses to the social services district's objection to the 
account which w e r e  not set forth in therejection senredonthe 
district, the fiduciary must reply setting forth the affirmative 
defenses w i t h i n  five days of the social service's district's senrice of 
its objection to the account (See 91808 of the SCPA) 
Additionally, a beneficiary, or any otherperson whose interest in the 
estate would be adversely affected by allowance of the district's claim 
may, w i t h i n  eight days of the social services district's filing of its 
objection to the account, reply to the district's objection by setting 
forth any affirmative defense not set forth in the fiduciary's account 
(See 51808 of the S B A )  . 
Alternatively, upon receiving notice that the estate's fiduciary has 
rejected the claim based upon undue hardship, if the socialsenrice 
district does not find adequate basis for waiving the recovery it may
petition the surrogate Court w i t h i n  sixty days of the fiduciarys
rejection of the claim showing the facts and est^ that the 
fiduciary show cause why the claim should not be allow&. (see g l S l 0  
of the SCPA) . 



where the fiduciary has not all- the claim in whole, the social 
services district also may petition the surrogate court showing the 
facts of its claim and requesting that the fiduciary be ordered to show 
muse why the claim should not be allow&and paid, including i n  cases 
where it deem the claim rejected because the fiduciary has not all
the claim within ninety days or has not served notice rejecting the 
claim w i t h i n  that period. ( S e e  §1809 of the =A) . T h e  f fiduciary is 
then required to answer the petition, sew forth thebasis for any 
undue hardship, within five days of being cited w i t h  the petition (see
31809 of the S P A )  . 

cost-effectiveness standards and procedures: 


The social servicesdistricts are authorized to make judgements as to the 
cost-effectiveness of recoveries based upon their knowledge of the 
amountofrecoveryfromeachtypeofrecoveryandthecostsofpursuing
each type of recovery 


